Employer Idantification Numbar; ol

Dear Applicant: !
-

We have considered your application for re ition of
exemption from federal income tax as an organizatgon Qescribed in
section 501 (c) (6) of the Internal Revenus Code. We have
determined that you do not qualify for exemption und that
section of the Code. Our reasons for this conclusion ‘and the
facts upon which it is based ara axplained below. o

The information submitted indicates that you verd
incorporated on
Your Artiecles of Incorporation ataje that your

purpose is to engaged in the following activities:

(1) to design, davelop, and implement testing
standards and procedures for measuring the performance
of computer programe, and jother
computer programs as your Board of Directors mig
determine from time to time, and to organize and
analyze the resulting data darived .from such tas
disseminate such data to your membars or other
interasted persons, corporationg, or entities as
deem appropriate; |

(2) to design, davelop, and deliver courses of
instruction on the proper use of evaluation tool

(3) to acquire the goodwill, rights, licenses, a
property of any person, firm, or entity which you| deem
nacessary to fulfill any of your goals or abjecti
and to pay for the same in cash, bonds, property,
promissory notes: ' ~

"(4) to aenter inte partnaerships, joint ventures,
collaboration with other entities or unincorpora
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associations as you deem necessary to accomplish|your
goals or objectives; and Y

(5) 1in general, to do everything necessary, sui#ahlo,

Or proper to accomplish any purpose or attain an
your goals or objectives sat forth above, eithar
or in collaboration with any other corporations,
organizations, firms, or individuals.

Your Articles state that your mambarship shall comprised
of companiaes, government agenciaes, and other organizations that
share an interest i{n the performance of
computer programs as well as other computer programs -
Board of Directors might identify and agree on from t
Your Articles also state that your members shall be c
companies angaged in manufacturing network sarver hay
platforms that are candidates for hosting
computer programs; except for manufacturers and venddrs of
computer operating systems software, all other entiti
eligible to bacome your associate menbers. Your Artigles state
that members shall be entitled to cast two votes on a
that requires a vote of the menbership, and that ases
mambars shall have no vote.

Your bylaws state that your mission shall be (1)
organize, package, publish, and disseminate informati
to the performance of computer prograns, particularly

. to your membars, (2) to develop and deliv .
educational programs aimed at enhancing the knowledge [of your
mambers as your Board of Directors shall determine fr
time, and (3) to maintain databasas, bulletin boards
forms of electronic informatijion systams to facilitate
exchange of information among your manmbers. '

to collect,
n relating

In your application, you state that you wara fo
- members companies to provide information softwvare,
tachnical support about .
that your primary focus is to reduce expansas associa
internal benchmark activitias, develop a basis of par
information, saerve as an industry conduit for s

for four meetings of your menbers e
meetings is to provide feedback to
about the software it davalops for CEREERNENY bonchmark
testing. You state, however, that Your relationship wWith GNP
is no different from your rel ionship

with your other members, and that although
was your founding member, it enjoys no greater rights




or privilagas than its fellow members; w
d like all of its fellow members, receivas| tha

performance data as posted on your web sita as reference
information disseminated to all your mesbars.

You state that since your incorporation, you have provided
technical support via telephone and through your internet world
wide wab site, which provides access to reference inf rmation and
software updates related to ben k testing.

You state that this weab is mainta Y you through
. your administrative|contractor.
You atate a + under contract with you, providof all of the

administrative sarvices you need to daliver your sarvices. You

state that provides technical support to your 3
includiii ‘li ilarifioation of auditing and certification rulas
for results, (2) how to set up a

tasti vironment, (3) how to run specific
workloads, and (4) provision of talephone and e-mail

technical support to members to help troubleshoot orr;rs reported
by the MR |

With regard to your testing process for capacity|planning
and benchmarking, you state the following:

'.lllllll!!!gzgnnchnark tasting software has a
software 1 associated with it. chpanie::Ehat

wish to produce information using
the must adhere to the license
requirenents. The license requires testing companies

to have their test results and the reports that
disclose testing results audited and certified
the results can be made public. Otherwise, the
can only be djisclosed under nondisclosure agre
The rules for auditing and certifying
results ware developed by and voted on by the
' mambars. These rules for
auditing and certifying
extensive and are posted to

as reference info
for all tasting organizations.

eenent.
results, ‘ embars’/ products
not required to conform to any cartified standar

You also state that
registered trademarks of
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Section 501(c) (6) of the Code provides for the exemption
from federal income tax of business leagues, chambars|of -
commerce, real-estate boarda, or boards of trade, not organized
for profit and no part of the nat earnings of which inures to the
benefit of any privata shareholder or individual.

Section 1.501(c) (6)~1 of the Income Tax Regulati¢ns provides
that a business league is an association of persons having some
common business interest, the purpose of which is to promots such
common interest and not to engage in a regular businegs of a kind
ordinarily carried on for profit. It is an organizatjon of the
Same general class as a chamber of commerce or board ¢f trade.
Thus, its activities should be directed to the improv nt of
business conditions of one or more lines of business &s
distinguished from the performance of particular services for
individual persons. An organization whose purpose is|to engage
in a regular business of a kind ordinarily carried on|for a
profit, even though the business is conducted on a perative
basis or produces only sufficiant income to be BeltS:$staining,
is not a business league. i

Rev. Rul. 88~65, 1956-1 C.B. 199, holds that a local
~organization whose principal activity consists of furpishing
zarticular information and specialized individual services to its
ndividual members engaged in a particular industry, ough

publications and other means to effect economies in the operation

of their individual businesses is performing particulir servicas
for individual persons. Such organization, therefore, |is not
entitled to exemption under section 501(c) (6) of the Code as a
business league even though it performs functions vhich are of
benefit to the particular industry and the public genaerally.

The activities of the organization consisted of the miintenance
of plan rooms for the convenience of members, where plans and
-spacifications for local construction projects, togetBer with the
n;nes of general contractors bidding on specific projécts, are
filed.

Rev. Rul. 66-338, 1966~2 C.B. 226, holds that an '
organization formed to promote the intaeraeat of a particular
retail trade which advises its members in the operatidn of their
individual businesses and sells supplies and equipment to them is
not exempt under section 501(c)(6) of the Code. The Yevenue
ruling states that by providing its members with an ecdonomy and
convenience in the conduct of their individual businegses, the
organization is performing particular services for individual
persons as distinguished from activities aimed at the |improvamant
of business conditions in their trade as a whole.
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Rav. Rul. 68-264, 1968-1 C.B. 264, defines a

sexrvice for the purposes of section 501(c) (6) of the ¢

activity that serves as a convenience or economy to
of tha organization in the operation of their own bus

Rev. Rul, 74-147, 1974-1 C.B. 136, holds that an
organization whose members represent diversified busi;
own, rent, or lease one or more digital computers pr
various manufacturers, without regard to identit of
manufacturear of any such computer. The sole act vity
organization mentioned in the revenus ruling is the
semi-annual conferances, at which operational and te
problems relating to computer use are discussed. The
ruling concludes that the organization’s primary obje
proviaion of a forum for the exchange of information
lead to the more efficient utilization of computars b
members and other interested users, improvas the ovar

Rev. Rul. 83-164, 1983-2 C.B. 958, describas an o
whose purpose is to conduct conferences for the dias
information concarning computers manufactured by one
Company, M. Although menbership is comprised of vari
businesses that own, rent, or lease computers made by
membership is open to businesses that use other br
computers. At the conferances, presantations arae giv
by representatives of M, as wall as by othar experts
computer field. Problems related to manbers’ use of
computers are also discussed and current information
M’'s products are also provided. The revenue ruling h
directing its activities to businesses that use compu
one manufacturer, the organization is improving busin
conditions in a sagment of a line of business rather
industry as a whole and is not exampt under section S
the Code. The revenue concludes that by providing a
Products of ona particular manufacturer, the organisat

oncerning
lds that by
ars made by
S8

n in an
1(c) (6) of
ocus on the
ion is

providing M with a competitive advantage at the expense of

manufactursrs of other computer brands.

Ona . flex lexrs Ass’n v, U.8., 440 O
(1979), the Supreme Court held that an organization w
membership consisted of the franchisees of one brand
did not constitute a line of business within the wmean
section 501(c) (6) of the Code because a single brand
only a segmant of an industry. .

In , 667

S. 472

ose

£ muffler
ng of ,
aprasanted

F. Supp.

250 (D.C. Md. 1987), the Court held that an organization which
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served the needs of users of a spacific brand of canphter

promoted only a segmant of a line of business and was/ not t
under section 501(c)(6) of the Coda. v Sxemp

o =0 Guide International Corporation, v, U.S., 948|F. 2d 360
(7th cir. 1991), aff’qg No., 89-C-2345 (N.D. Il1. 1990)| the Court
concluded that an association of computers usars did hot qualify
for exemption undar saction 501(c) (6) because it bana itted

essentially users of IBM equipment. :

The information you have submittaed establishas t you are
interested in establishing and improving tha poaition|in the
market place of both registered

trademarks of ' .  As discussed by the
courts in Nz Guide

» both gupra, promoting the

needs of users of a spacific type of computer program|registered
to a for-profit organization is not considared to be
activity within the meaning of section 501(c) (6) of

Further, by limiting your voti ship to organi
sharing an intaerxest in Wconpun programs,
you are not rapresenting a or lines of business 3s required

under section 501(c)(6). As discussed by the Suprame | Court in
lexrs 4 + 3Upra, your activitiaes do
not apply to a significant segment of your line of iness. You
are similar to the organization discussed in Rev. Rul; 83-164,
supra, vhich was denied exemption under IRC 501 (c) (6) You are
not similar to the organization discussed in Rev. Rul: 74-147,
SUpra, because the tachnical programs you discuss are|limited to

The key consideration is whather your activitiesigive a
competitive edge to your spacial programs as opposed to other
computer program that parform similar types of functions and are
in competition with your programs.
are only two programs among a number of others. You are
disseminating practical and technical information abogt only
these programs. It doas not mattar that your members |are in
competition with each other for a share of the markat] or that
your members are compatible, or that your program may|be an opan
system. Therefore, we have concluded that you are no acting on
bahalf of a recognizable line of business within the intendmant
of saction 501 (¢) (8).

In addition, by establishing a system wvhereby your menmbers
and othars can have their product certified as meating certain
recognizable standards, you are providing a particulad service to
your members. You have established a vehicle which relieves them
of the problems encountered in testing a program or a piece of
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hardware for compatibility with a system. This is an
a4 convenience to them and, if a primary activity, wou,

aconomy or-
l4d bar

axenption under section 501(c) (6) of the Code. See R
264, supra. :

For these reasons, we conclude that you do not
recognition of exemption from federal income tax
501(c) (6) of the Code. You are required to file £
tax returns. .

. You have the right to protest this ruling ir you
that it is incorrect. To protast, you should sulmit a
of your views, with a full explanation of your reason

Ve R“l. €8~

believe
statement
ng. This

statement must be submitted within 30 days of the date of this

letter and must be signed by one of your officers. Y

also have

a right to a conference in this office after your protaest

statament. is submittaed.
request it when you file your protest statement.

If you want a conference, you must
If you are to

be represented by someone who is not one of your offitara, he/she

must file a propar power of attorney and otherwise qu
our Conference and Practice Requirements.

lify under

If we do not hear from you within 30 days, this luling will
bacoma final and copies of it will be forwarded to thé Ohio key

district office.

district office. The mailing addresa for that office
Intarnal Revenua Service, EP/EO Customer Service, P. {
Cincinnati, oH 45201.

When sending additional letters with respact to
the Internal Revenue Service, you will expedite thair
Placing the following address on the envelope:

Intarnal Revenue Service
OP:E:EO:T:2 Room 6539
1111 Constitution Avenue, N.W,
Washington, D.cC. 20224

Sincarely yours,

Thereafter, any questions about your fadaral.
income tax status should be addressed to the Ohio EP/EO

key
is:
p. Box 2508,

this case to
receipt by

{5igned) Gerlana 4.

Garland A. Cart

Chief, Exeampt Organizations
Technical Bran¢h 2




